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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ARNALDO BAKER,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas

(March 1, 1995)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Arnal do Baker (Baker) appeal s the district
court's denial of his notion to suppress evidence seized fromhis
vehicle. W affirm

Facts and Proceedi ngs Bel ow

On the norning of July 30, 1993, Beaunont police officers
David Froman (Froman) and Cerald LaChance (LaChance) were
patrolling Interstate 10 in Beaunont, Texas. The officers
positioned their patrol car in the nedi an between t he east bound and

west bound traffic | anes. At approximately 9:21 a.m, Froman



observed a white Dodge proceedi ng east on the hi ghway and noti ced
t hat the passenger was not wearing a seat belt as required by Texas
law. As the officers were pulling the Dodge over to investigate
the possible seat belt violation, they noticed another vehicle
approaching at a high rate of speed. At this point, LaChance
motioned to the second vehicle to pull over as well. Fr oman
approached the driver's side of the Dodge, and La Chance went to
speak with the driver of the second vehicle.

Froman asked Baker, the driver of the Dodge, to get out of the
car and acconpany himto the patrol car. Froman observed that
Baker appeared to be extrenely nervous. Baker told Froman that he
and his wife were returning to Georgia from  California, that they
had | eft Los Angeles the previous day at 7:00 a.m, and that they
had stayed overnight at a notel on the west side of Houston.
Froman considered it unlikely that Baker could have driven such a
distance in the tinme he clained. Froman then approached the
passenger side of the vehicle to obtain Baker's wife's driver's
license and to speak with her about the seat belt violation.
Froman noticed that Baker's wife also appeared to be extrenely
nervous. She told Froman that she and her husband had spent two
weeks in San Antonio and were returning to Georgia. Wile he was
speaking to Baker's wife, Froman observed a box of .9 mllineter
bullets on the Il eft front fl oorboard of the car. Froman then asked
her where the pistol was, and she replied that she did not know.
Froman i nterpreted her response to nean that there was a pistol in
t he car.

Froman asked Baker's wfe to get out of the car so he could



search the front seat area for the pistol. At the suppression
hearing, Froman testified that he did this "in the interest of
officer safety."” As Baker's wife got out of the car, Froman
noticed that she had been sitting with her feet on a package that
was on the right front fl oorboard of the car. Wen he reached down
to nove t he package so that he could | ook under the front seat, he
snel | ed the odor of mari huana and coul d see what appeared to himto
be a brick of marihuana inside the open-ended package.! Froman
then signalled to LaChance that he had found narcotics in Baker's
vehi cl e. Approxi mately three to four mnutes had then el apsed
fromthe tine the Bakers were initially pulled over for the seat
belt violation. The Bakers were then arrested. As he was being
patted down for weapons, Baker told LaChance that there was a gun
on the back seat of the car. LaChance conducted an inventory
search of the car at the narcotics station and found a .9
mllinmeter pistol and a small additional anount of marihuana.

On Septenber 16, 1993, a federal grand jury returned a three-
count indictnent against Baker and his wife, charging them with
conspiracy to distribute and possess with intent to distribute
mari huana in violation of 21 U.S.C. § 846 (Count 1), possession of
mari huana with intent to distribute in violation of 21 U S C 8§
841(a)(1l) (Count I1), and using or carrying a firearmduring a drug
trafficking crinme in violation of 18 U S C. 8§ 924(c)(1) (Count
I11). Baker filed a notion to suppress the evidence seized from

hi s aut onobil e. After the district court denied his notion to

. Subsequent | aboratory analysis confirnmed that this package
contained a 5.5 pound brick of marihuana.
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suppress, Baker entered a conditional guilty plea to Count I11,
reserving his right to appeal the district court's denial of his
nmotion to suppress. On June 15, 1994, the district court sentenced
Baker to 60 nonths of inprisonment and 3 years of supervised
rel ease and i nposed a $50 speci al assessnent. Baker filed a tinely
noti ce of appeal.
Di scussi on

Baker contends that the district court erred in denying his
nmotion to suppress evidence. In reviewing a district court's
ruling on a notion to suppress, we revi ew questions of | aw de novo.
United States v. Ml donado, 735 F.2d 809, 814 (5th Gr. 1984). W
consi der the evidence in the |ight nost favorable to the prevailing
party and accept the district court's factual findings unless
clearly erroneous or influenced by an incorrect view of the |aw.
United States v. Lanford, 838 F.2d 1351, 1354 (5th Cr. 1988).

Baker argues that the officers searched his vehicle in
violation of Terry v. Ohio, 88 S.C. 1868 (1968). In Terry, the
Suprene Court held that police officers may detain individuals
briefly on the street, even though there is no probable cause to
arrest them as long as they have a reasonable suspicion that
crimnal activity is afoot. Reasonabl e suspicion under Terry nust
be based on "specific and articul able facts," and the facts nust
"be judged agai nst an objective standard."” Id. at 1880. The Court
in Terry also held that a police officer who reasonably believes
that he is dealing with arnmed and danger ous i ndi vi dual s nay conduct
a limted protective search for weapons. ld. at 1881. "The

officer need not be absolutely certain that the individual is
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arned; the issue is whether a reasonably prudent nman in the
circunstances would be warranted in the belief that his safety or
that of others was in danger." |1d. at 1883.

In Mchigan v. Long, 103 S.C. 3469 (1983), the Court applied
the principles of Terry to autonobile searches. In Long, two
police officers noticed a vehicle driving erratically and at an
excessive rate of speed in a rural area late at night. After the
officers saw the car swerve into a ditch, they stopped to
investigate. Long, the driver, net the officers at the rear of the
car and "appeared to be under the influence of sonething." 1d. at
3473-74. After the officers repeatedly asked Long for his driver's
license and registration, Long began wal king toward the open door
of his vehicle. The officers followed himand observed a hunting
knife on the floorboard of the car. After seeing the knife, the
of ficers subjected Long to a protective pat down, which reveal ed no
weapons. At this point, one of the officers remained with Long at
the rear of the vehicle while the other shined his flashlight in
the car to look for other weapons. When the officer noticed
sonet hi ng protrudi ng fromunder the arnrest, he entered the vehicle
and found a pouch contai ning mari huana. Upholding the validity of
the search, the Court held that "the search of the passenger
conpartnent of an autonobile, limted to those areas in which a
weapon nmay be placed or hidden, is permssible if the police
of ficer possesses a reasonable belief based on “specific and
articulable facts which, taken together wth the rational
inferences from those facts, reasonably warrant' the officer in

believing that the suspect is dangerous and the suspect may gain
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i medi ate control of weapons."” ld. at 3481 (quoting Terry, 88
S.Ct. at 1882). See, e.g., United States v. Col eman, 969 F. 2d 126,
131 (5th Gr. 1992) (upholding protective search of passenger
conpartnent of vehicle on the ground that it was reasonable for the
patrol officers to be concerned for their safety); United States v.
Maestas, 941 F. 2d 273, 277 (5th Gr. 1991), cert. denied, 112 S. C
909 (1992) (holding that officer had reasonable suspicion to
conduct protective search of the passenger conpartnent of
def endant's truck).

Baker does not argue, nor could he, that the initial stop of
his vehicle for the seat belt violation was inproper. This being
so, it was proper for the officers to order himout of the vehicle
and to briefly question his wife about the seat belt violation
See Pennsylvania v. Mmms, 98 S. C. 330, 333 (1977) (holding that
it is constitutionally permssible for a police officer to order
the driver to get out of the vehicle when done incident to a | awf ul
traffic stop). | nstead, Baker argues that the search of his
vehi cl e was unreasonabl e under Terry and Long because the officers
had no subjective fear that Baker possessed any weapons or was
danger ous. In support of his argunent, Baker relies on the
decisions of two of our sister circuits. United States v. Lott,
870 F.2d 778, 783-84 (1st Cr. 1989) ("Although Terry and Long
speak in ternms of an objective test ( reasonableness') for
determning the validity of an officer's frisk for weapons, we do
not read those cases as permtting a frisk where, although the
circunstances m ght pass an objective test, the officers in the

field were not actually concerned for their safety."); United



States v. Prim 698 F.2d 972, 975 (9th Cr. 1983) ("Although the
exi stence of reasonabl e suspicion or probable cause is judicially
vi ewed under an objective standard, it is a standard applied to the
actual and/or perceived belief of the | aw enforcenent officer as he
ei ther stops and detains or engages in search and seizure."). This
Court, however, has never held that an officer's objectively
reasonabl e concern for safety does not justify a protective Terry
pat down for weapons where the officer has no actual fear for his
safety. See, e.g., United States v. Mchelletti, 13 F. 3d 838, 842
(5th Gr. 1994) (en banc) (upholding officer's Terry frisk under an
obj ecti ve reasonabl eness standard, notw t hstandi ng his testinony on
cross-exam nation at the suppression hearing that he had no
specific reason to believe that the defendant was arned); United
States v. Tharpe, 536 F.2d 1098, 1101 (5th Cr. 1976) (en banc)
("We know of no legal requirenent that a policeman nust feel
"scared' by the threat of danger."). See also United States v.
Curmm ns, 920 F. 2d 498, 502 (8th Cr. 1990), cert. denied, 112 S. Ct

429 (1991) ("As we apply an objective standard of reasonabl eness to
this determnation, our conclusion is not changed by [the
officer's] testinony that he had no subjective fear that either
Cumm ns or Akins were arned."). In Mchelletti, we took note of
the officer's testinony that he had no specific reason to believe
t hat the defendant was arned but went on to find that several other
factors surrounding the encounter satisfied the reasonable
suspicion standard. In the instant case, there was no testinony
that Froman and LaChance did not suspect that weapons were

conceal ed in Baker's vehicle. In fact, Froman testified at the



suppression hearing that he searched the car "in the interest of
officer safety.” Further, the district court, inits oral ruling
on the notion to suppress, credited Froman's testinony that he
interpreted Baker's wife's coment to nean that there was a gun in
the car. We thus accept the district court's finding that the
officers searched Baker's car because they suspected that it
cont ai ned weapons.

United States v. R chards, 967 F.2d 1189, 1193 (8th G r. 1992)
involved facts simlar to those of the instant case. There, a
police officer observed the defendant, Ri char ds, driving
erratically and pulled him over to investigate. After asking
Ri chards to acconpany himto the patrol car, the officer noticed
that he appeared very nervous. Ri chards expl ai ned that he had
recently been released fromprison after serving tine for burglary.
Anot her officer approached the <car to question R chards's
passenger. As he approached the passenger, the officer noticed a
box of .22 caliber shells on the console inside Richards's car.
After seeing the shells, the officer searched the passenger
conpartnent of the vehicle for weapons and found a small anount of
mar i huana. The officers arrested both Ri chards and his passenger,
then searched the trunk of his car and found, inter alia,
addi tional anounts of marihuana and two | oaded handguns.

On appeal, Richards argued that the district court shoul d have
suppressed t he evi dence sei zed fromhis car because the warrantl| ess
search was unreasonabl e. Uphol ding the validity of the search
under M chigan v. Long, the Eighth Grcuit relied on R chards's

nervousness, the .22 caliber shells in the car, and Richards's



statenent that he was a recently released felon. |d. at 93. See
also United States v. Fryer, 974 F.2d 813, 819 (7th Cr. 1992),
cert. denied, 113 S. C. 2419 (1993) (holding that | ate night search
of autonobile for weapons after traffic stop in marginally safe
nei ghbor hood was reasonabl e based on furtive novenents between the
driver and passenger); United States v. Col eman, 969 F.2d 126, 131
(5th Gr. 1992) (finding that officer's search of passenger
conpartnent of defendant's car for weapons was reasonable where
def endant appeared nervous, officer knew the stop was part of a
narcotics i nvestigation, and defendant started to retrieve pouchin
his car which he clainmed contained his |icense).

W have recognized that "[e]lach <case involving the
reasonabl eness of a Terry stop and frisk turns on its own facts."
Mchelletti, 13 F.3d at 844. Several facts in the instant case
denonstrate that the officers' search of the passenger conpartnent
of Baker's car was reasonabl e under Terry and Long. First, Froman
testified that Baker and his wife both appeared extrenely nervous
and gave inconsi stent explanations for their trip. Second, Froman
noticed a box of .9 mllineter bullets on the front floorboard of
Baker's car. Finally, when Froman asked Baker's w fe where the gun
was, she stated that she did not know, a remark Froman interpreted
to nean that there was a gun in the car. Based on these facts
known to the officers at the tine of the search, we hold that their
conduct in searching the passenger conpartnent of Baker's vehicle
for weapons was reasonabl e under the objective standard of Terry

and Long.



Concl usi on
For the foregoing reasons, Baker's conviction is

AFF| RMED.
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